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Congress can fast-track reversal of rulemakings from the Trump Administration 
under the Congressional Review Act. However, only certain rules are eligible for this 
process, and Congress has a narrow window to use it. Moreover, the Congressional 
Review Act includes a prohibition on the promulgation of rules that are substantially 
similar to those that are overturned through the Congressional Review Act process. 
Therefore, whether to deploy the Congressional Review Act in any individual case 
calls for careful consideration. 
 
History of the CRA 

The Congressional Review Act (CRA) was enacted in 1996 as a component of the 
Small Business Regulatory Enforcement Fairness Act. Under the CRA, agencies are 
required to submit to Congress and the Government Accountability Office (GAO) 
notice of a finalized rule. Once notified, Congress has the option of passing a joint 
resolution of disapproval (JROD) to overturn the rule. If the JROD passes both 
chambers of Congress and is signed into law by the President, the rule is 
immediately overturned and has no effect both proactively and retroactively. 
Importantly, the JROD need only pass by a simple majority in both chambers. 

Since its enactment, the CRA has been used by Congress to overturn 17 rules total: 
one in 2001 (107th Congress) and 16 in 2017 (115th Congress). In the 107th Congress 
(under Republican control and with President George W. Bush in office), the CRA 
was used to reverse a Clinton Administration rule issued by the Occupational Safety 
and Health Administration (OSHA) to implement ergonomic standards to reduce 
workplace injuries.  

In 2017, President Trump and the Republican Congress overturned 16 rules issued by 
the Obama Administration, including rules regarding labor protections, ensuring 
internet users’ privacy is protected from marketing companies, safe drinking water 
regulations, and oil and natural gas production leak abatement, among others.  1

   

1 Maeve P. Carey and Christopher M. Davis. “The Congressional Review Act (CRA): Frequently 
Asked Questions.” Congressional Research Service. 14 January 2020. 
https://crsreports.congress.gov/product/pdf/IF/IF10023  
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Timing 

For the purposes of overturning Trump Administration rules, Congress has a limited 
period to pass and enact joint resolutions under the CRA. If a rule was submitted to 
Congress or published in the Federal Register  within 60 legislative days before the 2

116th Congress adjourned sine die (at the beginning of January 2021), then the 117th 
Congress now has an opportunity to review those rules.   3

Under the CRA, rules submitted to the 116th Congress on or after 60 legislative days 
prior to adjournment will be eligible for Congressional action in the new Congress. 
This is also known as the “lookback period.” In the first months of the 117th 
Congress, rules that were sent to Congress or published in the Federal Register 
on or after August 21, 2020 will be eligible for consideration under the CRA. 
Resolutions overturning CRAs in the lookback period can be filed starting on the 15th 
legislative day of the new Congress and up to 60 calendar days thereafter. Congress 
will then have 60 legislative days to act on a JROD once it is filed. 

Process 

The CRA provides Congress with special procedures to consider JRODs to overturn a 
rule eligible for consideration. Any sitting member is able to introduce a JROD, yet 
the CRA dictates that the legislative text must  adhere to the following language: 
“That Congress disapproves the rule submitted by the [agency] relating to [name of 
the rule], and such rule shall have no force or effect.”  

While the House considers a JROD similar to other legislation, the CRA permits “fast 
track” procedures in the Senate. If the JROD is acted upon within the 60 legislative 
day period of review in the Senate, then it cannot be filibustered. A JROD must be 
reported from the relevant Senate committee if at least 30 Senators sign a discharge 
petition 20 calendar days after a rule has been submitted. After the JROD has been 
reported by committee, any Senator can make a non-debatable motion to proceed 
to consider the JROD on the Senate floor with a vote occurring after 10 hours of 
debate. All votes taken under CRA procedures only require a simple majority. 

Once passed by both chambers of Congress, the JROD is signed or vetoed by the 
President. Given that a President is unlikely to veto his own Administration’s rules, 
the CRA usually comes into play only when at the beginning of a new Administration 
when both chambers of Congress are also controlled by the President’s party (e.g. 
2001 and 2017). 

2 Under the CRA, major rules “shall take effect on the latest of” 60 days after a rule has been 
notified to Congress or published in the Federal Register. If notice to Congress and 
publication in the Federal Register are on separate days, then whichever is the latest date is 
used for calculating when a rule takes effect. 
3 On January 20, 2021, White House Chief of Staff Ron Klain issued a memo to federal 
agencies and departments ordering a regulatory freeze on new rules and regulations 
proposed by the Trump administration. Those rules would still be eligible for consideration 
under the CRA if the rule has been published in the Federal Register and submitted to 
Congress. 
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https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/regulatory-freeze-pending-review/


 

Disadvantages of Using the CRA 

Policy experts have been critical of the CRA, and many have argued that the law 
should be repealed altogether. If a rule is successfully overturned using the CRA, the 
statute also prevents the agency from reissuing a rule in “substantially the same 
form.” In effect, once a rule is repealed using the CRA, the agency cannot issue 
similar rules in perpetuity. For example, since the OSHA standard on ergonomics 
was overturned using the CRA, OSHA has not issued a similar rule for ergonomic 
worker safety standards. Therefore, some scholars argue that it is better to use the 
rulemaking process to overturn rules rather than using the CRA. 

Section 830 of the CRA also prohibits judicial review: “No determination, finding, 
action, or omission under this chapter shall be subject to judicial review.” This means 
that courts generally are unable to take up cases that are based on the 
interpretation or enforcement of the CRA, though there is some debate to the scope 
of the Section 830 language. 

Lack of judicial review has implications for determining which rules are considered 
substantially the same. Because courts are unable to make rulings on matters under 
the purview of the CRA, the authority to conclude what constitutes a substantially 
similar rule may fall to Congress and federal agencies. In effect, deeming rules 
substantially the same may be left to discretion of the party in power. 
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Trump Administration Rules Subject to CRA 

The Trump administration issued a significant number of rules toward the end of its 
term that are now subject to the CRA. Under the “lookback” rule, any rule issued by 
the executive branch on or after August 21, 2020, is eligible to be overturned using 
the CRA. Below is a list of rules issued by the Trump administration that could be 
subject to the CRA under the lookback period: 

4 A list of agency acronyms can be found in Appendix A 
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Rule  Agency  4 Federal Register 
Submission Date 

Beryllium: Shipyard & Construction  DOL-OSHA  8/31/20  
Proxy Advisor Rule   SEC  9/3/20  
Cross Border Swaps   CFTC  9/14/20 
Methane (Review Rule)  EPA  9/14/20   
Methane (Reconsideration Rule)  EPA  9/15/20  
Faith-based Title IX Discrimination  ED  9/23/20  
Fair Housing Act Disparate Impact  HUD  9/24/20  
H-1B Visa Amendments  DHS  10/8/20  
Steam Electric Reconsideration  EPA  10/13/20  
Asylum: Eligibility Restrictions  DOJ, DHS  10/21/20  
Mineral Extraction Royalties  DOI  10/26/20  
Alaska Roadless Rule - Tongass Timber  EPA  10/29/20  
True Lender Rule  Treasury-OCC  10/30/20  
Pesticide Worker Protection Standard  EPA  10/30/20  
Dishwasher Energy Efficiency Standard 
Exemption  DOE  10/30/20  

Gray Wolf Endangered Species Delist   DOI-FWS  11/3/20  
Shareholder Proposal Procedure   SEC  11/4/20  
Adverse Effect Wage Rates for H-2A Workers  DOL  11/5/20  
Amendment to Margin Requirements for 
Uncleared Swaps  CFTC  11/9/20  

Federal Contractor Nondiscrimination 
Revisions  DOL  11/10/20  

Coal Ash Rule   EPA   11/12/20  
Environmental, Social, and Corporate 
Governance (ESG) Investing Rule   DOL  11/13/20  

Clean Air Act Once In, Always In  EPA  11/19/20  
NEPA Implementation (Forest Service)  USDA  11/19/20  
Federal Executions   DOJ  11/27/20  
Communications by Debt Collectors  CFPB  11/30/20  
Pharma Discounts Under Anti-Kickback Law  HHS  11/30/20  
Amendments to Safe-Harbors Under 
Anti-Kickback Law  HHS, OIG  12/2/20  

https://www.federalregister.gov/documents/2020/08/31/2020-18017/occupational-exposure-to-beryllium-and-beryllium-compounds-in-construction-and-shipyard-sectors
https://www.federalregister.gov/documents/2020/09/03/2020-16337/exemptions-from-the-proxy-rules-for-proxy-voting-advice
https://www.federalregister.gov/documents/2020/09/14/2020-16489/cross-border-application-of-the-registration-thresholds-and-certain-requirements-applicable-to-swap
https://www.federalregister.gov/documents/2020/09/14/2020-18114/oil-and-natural-gas-sector-emission-standards-for-new-reconstructed-and-modified-sources-review
https://www.federalregister.gov/documents/2020/09/15/2020-18115/oil-and-natural-gas-sector-emission-standards-for-new-reconstructed-and-modified-sources
https://www.federalregister.gov/documents/2020/09/23/2020-20152/direct-grant-programs-state-administered-formula-grant-programs-non-discrimination-on-the-basis-of
https://www.federalregister.gov/documents/2020/09/24/2020-19887/huds-implementation-of-the-fair-housing-acts-disparate-impact-standard
https://www.federalregister.gov/documents/2020/10/08/2020-22347/strengthening-the-h-1b-nonimmigrant-visa-classification-program
https://www.federalregister.gov/documents/2020/10/13/2020-19542/steam-electric-reconsideration-rule
https://www.federalregister.gov/documents/2020/10/21/2020-23159/procedures-for-asylum-and-bars-to-asylum-eligibility?utm_medium=email&utm_campaign=subscription+mailing+list&utm_source=federalregister.gov
https://www.federalregister.gov/public-inspection/2020-23003/non-energy-solid-leasable-minerals-royalty-rate-reduction-process
https://www.federalregister.gov/documents/2020/10/29/2020-23984/special-areas-roadless-area-conservation-national-forest-system-lands-in-alaska?utm_campaign=subscription%20mailing%20list&utm_source=federalregister.gov&utm_medium=email
https://www.federalregister.gov/documents/2020/10/30/2020-24134/national-banks-and-federal-savings-associations-as-lenders
https://www.federalregister.gov/documents/2020/10/30/2020-23411/pesticides-agricultural-worker-protection-standard-revision-of-the-application-exclusion-zone
https://www.federalregister.gov/documents/2020/10/30/2020-23765/energy-conservation-program-establishment-of-a-new-product-class-for-residential-dishwashers?utm_campaign=subscription+mailing+list&utm_source=federalregister.gov&utm_medium=email
https://www.federalregister.gov/documents/2020/11/03/2020-24171/endangered-and-threatened-wildlife-and-plants-removing-the-gray-wolf-canis-lupus-from-the-list-of
https://www.federalregister.gov/documents/2020/11/04/2020-21580/procedural-requirements-and-resubmission-thresholds-under-exchange-act-rule-14a-8
https://www.federalregister.gov/documents/2020/11/05/2020-24544/adverse-effect-wage-rate-methodology-for-the-temporary-employment-of-h-2a-nonimmigrants-in-non-range
https://www.cftc.gov/sites/default/files/2020/11/2020-23473a.pdf
https://www.federalregister.gov/documents/2020/11/10/2020-24858/rin-1250-aa10
https://www.federalregister.gov/documents/2020/11/12/2020-23327/hazardous-and-solid-waste-management-system-disposal-of-ccr-a-holistic-approach-to-closure-part-b
https://www.federalregister.gov/documents/2020/11/13/2020-24515/financial-factors-in-selecting-plan-investments
https://www.federalregister.gov/documents/2020/11/19/2020-22044/reclassification-of-major-sources-as-area-sources-under-section-112-of-the-clean-air-act
https://www.federalregister.gov/documents/2020/11/19/2020-25465/national-environmental-policy-act-nepa-compliance
https://www.federalregister.gov/documents/2020/11/27/2020-25867/manner-of-federal-executions
https://www.federalregister.gov/documents/2020/11/30/2020-24463/debt-collection-practices-regulation-f
https://www.federalregister.gov/documents/2020/11/30/2020-25841/fraud-and-abuse-removal-of-safe-harbor-protection-for-rebates-involving-prescription-pharmaceuticals
https://www.federalregister.gov/documents/2020/12/02/2020-26072/medicare-and-state-health-care-programs-fraud-and-abuse-revisions-to-safe-harbors-under-the
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Rule  Agency  Federal Register 
Submission Date 

Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) 
Cleanup  

EPA  12/2/20  

Disability Criteria   SSA  12/3/20  
CFPB Advisory Opinions Policy  CFPB  12/3/20  
NEPA Natural Gas Exemption  DOE  12/4/20  
Airlines Unfair/Deceptive Practices  DOT  12/7/20  
Federal Contractor Religious Exemption  DOL  12/9/20  
Bank Licensing Procedures, Mergers  Treasury-OCC  12/11/20  
Journalism Firewall at US Agency for Global 
Media  USAGM  12/10/20  

Asylum Procedures: Credible Fear Claims  DHS, DOJ  12/11/20  
Preferences & Advantages Under Packers & 
Stockyards Act  USDA  12/11/20  

Energy Efficiency Test Procedures Interim 
Waiver  DOE  12/11/20 

Oil Anti-Corruption Rule (Dodd-Frank 1504)  SEC   12/16/20 
Immigration Appeals  DOJ  12/16/20 
Asylum Procedures: Application Withholding 
of Removal  DOJ  12/16/20 

Short Cycle Clothes Washer/Dryer  DOE  12/16/20 
Proxy Advisor Rule  DOL  12/16/20 

Faith-Based Right to Discriminate (EO 13831) 
DOJ, ED, DHS, 

Ag, USAID, HUD, 
DOL, VA, HHS   

12/17/20 

Showerhead Rule  DOE  12/16/20 
Air Quality Standards PM (Soot)  EPA  12/18/20 
Endangered Species Critical Habitat  FWS/NOAA  12/18/20 
Investment Advice for Workers & Retirees 
Rule  DOL  12/18/20 

Timber Sale Process Changes  DOI  12/18/20 
PFAS Interim Guidance  EPA  12/22/20 
Clean Air Act Cost-Benefit Analysis Rule  EPA  12/23/20 
Tip Pooling  DOL  12/30/20 
Ozone Standards   EPA   12/31/20 
Censored Science Rule  EPA  1/6/20 
Independent Contractor Redefinition   DOL  1/7/20 
Migratory Birds  DOI  1/7/21 
Airplane Greenhouse Gas Emissions   EPA  1/11/21 
Grants (Anti-LGBTQ, Religious Exemption)  HHS  1/12/21 
Position Limits for Derivatives  CFTC  1/14/21 

https://www.federalregister.gov/documents/2020/12/02/2020-26379/financial-responsibility-requirements-under-cercla-section-108b-for-facilities-in-the-electric-power
https://www.federalregister.gov/documents/2020/12/03/2020-25250/revised-medical-criteria-for-evaluating-musculoskeletal-disorders
https://www.federalregister.gov/documents/2020/12/03/2020-26661/advisory-opinions-policy
https://www.federalregister.gov/documents/2020/12/04/2020-26459/national-environmental-policy-act-implementing-procedures
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202004&RIN=2105-AE72
https://www.federalregister.gov/documents/2020/12/07/2020-26416/defining-unfair-or-deceptive-practices?utm_campaign=subscription%20mailing%20list&utm_source=federalregister.gov&utm_medium=email
https://www.federalregister.gov/documents/2020/12/09/2020-26418/implementing-legal-requirements-regarding-the-equal-opportunity-clauses-religious-exemption
https://www.federalregister.gov/documents/2020/12/11/2020-25595/licensing-amendments#footnote-49-p80420
https://www.federalregister.gov/documents/2020/12/10/2020-24736/repeal-of-regulation-entitled-firewall-and-highest-standards-of-professional-journalism
https://www.federalregister.gov/documents/2020/12/11/2020-26875/procedures-for-asylum-and-withholding-of-removal-credible-fear-and-reasonable-fear-review
https://www.federalregister.gov/documents/2020/12/11/2020-27117/undue-and-unreasonable-preferences-and-advantages-under-the-packers-and-stockyards-act
https://www.federalregister.gov/public-inspection/2020-26321/test-procedure-interim-waiver-process
https://www.sec.gov/news/press-release/2020-318
https://www.federalregister.gov/public-inspection/2020-27008/appellate-procedures-and-decisional-finality-in-immigration-proceedings-administrative-closure
https://www.federalregister.gov/public-inspection/2020-27210/procedures-for-asylum-and-withholding-of-removal
https://www.federalregister.gov/public-inspection/2020-26976/energy-conservation-program-new-product-classes-for-residential-clothes-washers-and-consumer-clothes
https://www.federalregister.gov/public-inspection/2020-27465/fiduciary-duties-regarding-proxy-voting-and-shareholder-rights
https://www.federalregister.gov/public-inspection/2020-27084/equal-participation-of-faith-based-organizations-in-the-federal-agencies-programs-and-activities
https://www.federalregister.gov/public-inspection/2020-27280/energy-conservation-program-definition-of-showerhead
https://www.federalregister.gov/public-inspection/2020-27125/national-ambient-air-quality-standards-for-particulate-matter-review
https://www.federalregister.gov/documents/2020/12/18/2020-28033/endangered-and-threatened-wildlife-and-plants-regulations-for-designating-critical-habitat
https://www.federalregister.gov/public-inspection/2020-27825/prohibited-transaction-exemption-2020-02-improving-investment-advice-for-workers-and-retirees
https://www.federalregister.gov/documents/2020/12/18/2020-27580/forest-management-decision-protest-process-and-timber-sale-administration?utm_campaign=subscription+mailing+list&utm_source=federalregister.gov&utm_medium=email
https://www.federalregister.gov/documents/2020/12/22/2020-28376/interim-pfas-destruction-and-disposal-guidance-notice-of-availability-for-public-comment
https://www.federalregister.gov/public-inspection/2020-27368/increasing-consistency-and-transparency-in-considering-benefits-and-costs-in-the-clean-air-act
https://www.federalregister.gov/documents/2020/12/30/2020-28555/tip-regulations-under-the-fair-labor-standards-act-flsa
https://www.federalregister.gov/documents/2020/12/31/2020-28871/review-of-the-ozone-national-ambient-air-quality-standards
https://www.federalregister.gov/public-inspection/2020-29179/strengthening-transparency-in-pivotal-science-underlying-significant-regulatory-actions-and
https://www.federalregister.gov/public-inspection/2020-29274/independent-contractor-status-under-the-fair-labor-standards-act
https://www.federalregister.gov/documents/2021/01/07/2021-00054/regulations-governing-take-of-migratory-birds?utm_campaign=subscription+mailing+list&utm_source=federalregister.gov&utm_medium=email
https://www.federalregister.gov/public-inspection/2020-28882/control-of-air-pollution-from-airplanes-and-airplane-engines-ghg-emission-standards-and-test
https://www.federalregister.gov/public-inspection/2021-00207/grants-regulation
https://www.federalregister.gov/public-inspection/2020-25332/position-limits-for-derivatives


 

Appendix A - Glossary of Agency Acronyms 

CFPB - Consumer Financial Protection Bureau 

CFTC - Commodity Futures Trading Commission 

DHS - Department of Homeland Security 

DOE - Department of Energy 

DOI - Department of the Interior 

DOJ - Department of Justice 

DOL - Department of Labor 

DOT - Department of Transportation 

ED - Department of Education 

EPA - Environmental Protection Agency 

FWS - Fish and Wildlife Service 

HHS - Department of Health and Human Services 

HUD - Department of Housing and Urban Development 

NOAA - National Oceanic and Atmospheric Administration 

OCC - Office of the Comptroller of the Currency 

OIG - Office of Inspector General 

OSHA - Occupational Safety and Health Administration  

SEC - Securities and Exchange Commission 

SSA - Social Security Administration 

USAGM - United States Agency for Global Media 

USAID - United States Agency for International Development 

USDA - Department of Agriculture 

VA - Department of Veterans Affairs 
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